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Despite a duty to cooperate, a debtor 
could not be subjected to a covenant not 
to compete with his former business while 
a bankruptcy trustee attempted to sell the 
business to pay o�  creditors, a U.S. Bank-
ruptcy Court judge has decided.

In an adversary proceeding in a dentist’s 
Chapter 7 bankruptcy case, the trustee 
sought an injunction to prohibit the den-
tist from working within a 15-mile radius 
of his former practice for � ve years.

Without the injunction, the trustee ar-
gued, the value of the practice would be 
seriously depreciated, as the dentist had 
continued to work from the same loca-
tion, just not as an employee of his former 
professional corporation. � e dentist’s 
100-percent shareholder interest in the PC 
had become an asset of his bankruptcy es-
tate when he � led his Chapter 7 petition. 

Noting a tension between the trustee’s 
duty to maximize the recovery for cred-
itors and the underlying policy of the 
Bankruptcy Code to grant the debtor a 
fresh start, Judge Melvin S. Ho� man ul-
timately decided that the trustee’s request 
for a lengthy noncompete went too far.

� e debtor’s ability to rebuild his � nanc-
es would be hampered too signi� cantly 
by such a broad covenant not to compete, 
Ho� man found.

However, he did grant the trustee a 
small measure of relief by prohibiting the 
debtor from actively soliciting patients of 
the PC (though he was allowed to treat 
former patients of the PC who voluntari-
ly seek him out).

Otherwise, Ho� man granted summa-
ry judgment to the debtor on all remain-
ing claims.

� e 16-page decision is In Re: Wojtkun, 
Peter, Lawyers Weekly No. 04-037-18. � e 
full text of the ruling can be found at mas-
slawyersweekly.com.

Ability to ‘move on’
� omas H. Curran, who represented the 

debtor, said Ho� man correctly discerned 
that allowing a trustee to impose a cove-
nant not to compete merely because he be-
lieves it will bene� t the estate is “not the 
state of the law.” 

� ough debtors have a duty to coop-
erate with the trustee in an “honest and 
complete” way, Curran said, the decision 
stands for the proposition that a debtor 
is not obligated to go beyond what the 
law requires.

“It does not include doing everything 
the trustee wants,” he said.

� at a debtor’s post-petition earnings 
are o�  limits is a fundamental tenet of 
bankruptcy, particularly under Chapter 
7, Curran added. 

“� e fruits of 
his or her labors 
belong to them 
and ought to be 
used by the debt-
or to move on,” 
the Boston law-
yer said.

Curran also said 
that what was le�  
unsaid but still 
part of Ho� -
man’s decision is 

the principle that just as his client should 
have the freedom to rebuild his life, so 
too should patients have the right to use 
the medical practice of their choosing.

� e trustee’s attorney, James M. Liston 
of Boston, did not respond to requests 
for comment.

Boston attorney Jennifer V. Doran Giv-
en said given the competing interests of 
making creditors whole and the right of 
debtors to a fresh start, Ho� man issued a 
“very Solomon-like ruling.”

But as a practical matter she wondered 
whether the lack of competitive restric-
tions on the debtor would render the trust-
ee unable to sell the assets of the practice.

Boston attorney Richard L. Levine 
agreed that the decision was “Solo-
mon-like,” to the point where the judge 
perhaps came on a little strong in criticiz-
ing the trustee for zealously advocating his 
position in an “inde� nite area” of the law.

� ough the right to a second chance 
drove the decision, with a di� erent set of 
facts — or a di� erent judge — the cred-
itors’ rights to recover might take prece-
dence, Levine suggested.

� e scenario would likely have played 
out di� erently had the debtor’s case been 
converted to a Chapter 11 or Chapter 
13 case, Boston attorney Lynne B. Xer-
ras said via email. � e debtor’s income 
would have been available as a source 
of recovery for creditors by virtue of 
the express provisions of the Bankrupt-
cy Code, and the debtor would have had 
less incentive to abandon his once thriv-
ing dental practice.  

� e record demonstrates that the debt-
or’s opening of an o�  ce in the same loca-
tion as his former practice served to deval-
ue the PC’s assets to the detriment of his 
creditors, Xerras noted. While there are 
other remedies available to prevent “sub-
stantial abuse” of the bankruptcy process, 
the trustee’s requested form of relief under 
Section 521, an involuntary covenant not 

to compete, was simply not one available 
in the Bankruptcy Code, she said.

“Unless and until Congress intervenes, 
a Chapter 7 debtor will be able to generate 
income for him or herself, even if causing 
a corresponding decline in anticipated in-
come of estate property,” she said.

Like pulling teeth
Dentist Peter Wojtkun � led a voluntary 

petition for relief under Chapter 7 of the 
Bankruptcy Code on May 7, 2013, receiv-
ing his bankruptcy discharge a little over 
three months later.

Since 1994, he had been the president, 
treasurer, sole director and sole share-
holder of Peter Wojtkun D.M.D., P.C., in 
Andover. Between 2011 and 2014, the PC 
generated approximately $1 million in 
gross revenue annually.

Wojtkun practiced dentistry as an em-
ployee of the PC until November 2014, 
when the PC ceased operating. He then 
continued to practice as a self-employed 
dentist at the same location, renting the 
o�  ce space and equipment from Premier 
Dental Concepts of Andover, a corpora-
tion wholly owned by his wife.

When Wojtkun initiated his Chapter 7 
case, his 100 percent shareholder interest 
in the PC became an asset of his bank-
ruptcy estate. 

Once he took control of Wojtkun’s 
ownership interest in the shares, plain-
ti�  trustee Joseph G. Butler began to nav-
igate the state requirements and prereq-
uisites to liquidate the PC and sell its as-
sets, including its patient list. But Butler’s 
e� orts were “complicated by Dr. Wojt-
kun’s implacable opposition,” according 
to Ho� man. 

For example, Wojtkun objected when 
Butler sought court authority to vote on 
behalf of the PC to appoint himself as 
general manager in order to liquidate the 
PC’s assets and unsuccessfully appealed 
when that authority was granted.

According to Butler and his business 
broker, a specialist in the sale of den-
tal practices, Wojtkun also was not do-
ing enough to assist them in assembling 
data and records regarding the PC so that 
they could intelligently place a value on 
the PC and allow prospective purchasers 
to perform due diligence on it.

But worst of all from the trustee’s point 
of view, Wojtkun continued to practice 
dentistry in the former location of the 
PC. Butler believed that signi� cantly 

depressed the value of the PC’s dental 
practice assets.

In his complaint, the trustee asked the 
court to order Wojtkun’s “cooperation” 
in various forms, including an injunc-
tion prohibiting Wojtkun from compet-
ing with any purchaser of the PC’s dental 
practice assets within a 15-mile radius of 
the Andover o�  ce for � ve years. 

Chainsaw, not shears
To establish the court’s authority to 

grant the relief he was seeking, the trust-
ee pointed to §521(a)(3) of the Bankrupt-
cy Code, which deals with a debtor’s du-
ties to “cooperate with the trustee as nec-
essary to enable the trustee to perform 
the trustee’s duties under this title.”

Ho� man agreed with the debtor that 
neither §521(a) nor §105(a), dealing with 
the court’s powers, creates a freestanding 
cause of action available to a trustee to be 
vindicated in a complaint.

Ho� man also chided the trustee for 
using “a chainsaw when a pair of prun-
ing shears would have been adequate.” 
However, a trustee still has some re-
course to compel cooperation from a re-
calcitrant debtor, he said.

Ho� man agreed with the trustee that 
the most valuable asset in a sale of a den-
tal practice is its patient list.

“� e more con� dence a purchaser can 
have that she will be able to successful-
ly transition patients, the more that pur-
chaser should be willing to pay to acquire 
the practice,” Ho� man wrote.

In a typical arms-length sale, the seller 
is required to enter into a non-competi-
tion agreement with the purchaser, Ho� -
man noted. But bankruptcy sales are any-
thing but typical, he added.

A trustee’s e� orts to sell the business 
are further complicated when the debtor 
is the operator of a skilled service busi-
ness, such as a dental practice, and con-
tinues to ply his trade post-bankruptcy, 
Ho� man said.

In addition to arguing that the Bank-
ruptcy Code authorized the type of re-
lief he was seeking, Butler pointed out 
that Massachusetts law recognizes an im-
plied covenant not to compete with the 
purchaser of a business, which courts will 
impose on sellers.

But the cases that recognize an im-
plied covenant involved voluntary sales, 
Ho� man noted.

“� e concept of an implied covenant 
not to compete makes good sense in 
the context of a voluntary sale where 
the seller typically receives the value of 
the transferred assets and ought not to 
be permitted to take that value and then 
begin undermining it by competing,” 
Ho� man said.

“In the context of an involuntary bank-
ruptcy sale by a Chapter 7 trustee, which 
virtually never results in value to the 
debtor, the logic of an implied covenant 
not to compete vanishes,” he said.

Trustee’s request for noncompete rejected

CURRAN
Attorney for debtor
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